
Global Thoughts 
 
Appreciation: 
 
Though perhaps not as useful to you as is critical commentary, I want to start out by giving 
you my generally very positive reactions to your manuscript.  In truth, my positive 
reactions are far greater/deeper than any criticisms, so I feel I should point some of them 
out explicitly. 
 

1. In general, your ideas are original, insightful, and compelling.  Your arguments 
reflect a philosophic rigor that is sadly missing from much constitutional theory 
discussion.  In fact, don’t be surprised if I engage/extend some of your fundamental 
insights in my own upcoming work (with proper citation, of course).   
 

2. You do a great job summarizing the Law & Wittgenstein literature, and placing your 
own efforts in context. 

 
3. Your criticism of Keith Whittington’s (illustrative) account of “meaning” (authorial 

intent) is excellent.  You make the same point I’ve been trying to make for some time 
in much clearer and more persuasive terms.  I happen to think this criticism, as 
applied to new originalism generally, is quite devastating. 
 

4. Your account of the “ordinary language constitution”; and the entailments thereof, is 
insightful and also, I think, devastating to new originalists. 

 
5. Your criticism of the incongruity between “text only” and “the contribution thesis” 

(or non-autonomous text) is really, really excellent.  In particular, I think it raises a 
real challenge to originalism’s claim to work within a system dedicated to the rule of 
law. 
 

6. Your account of what originalism “really is” is bold and insightful.  Calling it an 
“ideology” is, I think, correct and also compelling for broader audiences. 

 
7. I also like your conclusions from LW’s “Aesthetics” and the idea of law as 

“connoisseur” judgment.  I may have a small quibble with the “judgment” part of 
that (below), but I think the general idea is exactly right—and I think it is perfectly 
consistent with what P Bobbitt has said. 
 

8. In general, I like your use of examples, narratives, and charts.  It is important, I 
think, to make these matters as clear and straightforward as possible.  One of 
originalism’s greatest strengths is its simple, intuitive appeal, and its important to 
be able to counter that as best as is possible. 

 
 

9. The appendices are fun and interesting.  They give the more serious/philosophical 
reader important additional ideas to think about. 



 
10. Your writing is engaging, thoughtful, and generally clear.  There is much to be said 

for this. 
 

 
Critique/Questions: 
 
I will give you more detailed, specific criticisms/questions on a chapter-by-chapter basis 
below.  Here is a short list of general stylistic/organization things that occurred to me on 
my first read through the manuscript. 
 

1. Complexity:  The downside of philosophical rigor in this case is a great deal of 
complexity.  In particular, you have so MANY good ideas running through the book 
that it comes off as a little overwhelming, and I would think that would be 
particularly true for a general audience that doesn’t have a whole lot of familiarity 
with the originalism debate or the philosophy of language.  I should say, you’ve 
made tremendous improvements on this score from the first draft to the last, but it’s 
still something of an issue.  It’s almost like you have three or four books in here, all 
tangled up in various ways.  Having said that, I think every idea/point is valuable 
and worthy of discussion.  I’m just wondering if there’s an organizational way to 
simplify things even further.  Maybe you can try to identify to yourself two or three 
CENTRAL claims that you think the book tries to make.  Then you could organize 
your many more minor thoughts around those axes… 
 

2. Technicality/Terminology:  On the one hand, I think it’s great that you’ve been able 
to come up with so many labels or terms for concepts and criticisms here…on the 
other hand, it adds something to the complexity/overwhelming quality discussed 
above.  It seems like every chapter introduces at least three or four new italicized 
“theses” or “perspectives” or  “hermeneutics.”   This kind of thing can be very 
powerful in small doses, but on a large scale it kind of turns into an alphabet soup.  
Kind of Kantian in a way.  Particularly because each piece of terminology seems to 
do a pretty limited amount of work in your overall account.  Maybe you could thin 
these down a bit, and make more use of the terminologies you decide to keep.  Do 
more to repeat the named objections or ideas and show how they  fit together to 
form a larger coherent argument about one or more of your central claims (as 
discussed above).  Notice how Solum is able to (sort of) do this in “Semantic 
Originalism” (or at least in the reader’s digest version). 

 
3. Charts and Tables:  While, as I said in the appreciation section, I think your use of 

charts and illustrations is generally a good idea, I almost think that you have too 
many here.  Sort of similar to my thoughts on the terminology stuff.  Maybe you can 
thin this out a little and use only the most important/central charts.  Probably make 
the publisher happy, too . 

 
4. You might think about doing a little hand waving between parts one and two; just to 

say something like “I have described the problems with an originalist view of 



constitutional interpretation, now let me give you a better way”—that might set the 
reader up a little better for what’s coming. 

 
Chapters: 
 
Chapter 1: LW & Law: 
 
Personally, I love this chapter and I learned a lot—particularly about Brigham.   I also like 
your take on Patterson/Bobbitt’s exclusive sense of constitutional “grammar.”  I have 
always thought that is wrong—and I know that Bobbitt himself concedes as much 
nowadays.  To the extent I may seem to have “hardened” on this in the last paper, I was 
really only trying to be descriptive about Bobbitt’s account.  I continue to believe, as you 
seem to, that the grammar evolves though practice over time. 
 
I’m not sure that Patterson has Bobbitt right on the “hidden realm” commitment, either, 
and to the extent you see “judicial conscience” as Tractarian, I think Bobbitt at least tried to 
move beyond that a little bit in the second book.  In truth, I think he is much closer to your 
“law as connoisseur judgment” than anything else.  He very much sees judging as an art 
form and an aesthetic, and that is why his story is always told by examples from the great 
artists/practitioners.  His account is as much biographical and an art history as anything…  
In fact, I think this could complement your final chapter. 
 
Love the criticism of Whittington and the New Originalists at the end, but more on that as 
you get to it in later chapters. 
 
Having said all that, probably not that necessary for general readership, but good for the 
academic folks in terms of literature review stuff. 
 
Chapter 2: Framer Intent: 
 
This is a great summary of framer’s intent, and an informative analysis of what exactly the 
idea entails.  So it’s a great set up for what you’re going to do throughout the book. 
 
I like your breakdown and charts here as well, and I think the comparison between “text 
free” and “text centered” approaches is particularly good, as it well illustrates what I think 
the “rule of law” problems are with originalist constraints.  It’s quite telling that text free 
and text-centered approaches are functionally quite similar, in other words. 
 
Chapter 3: Flaws of FI: 
 
Good presentation of the criticism’s.  I think you could probably do the 
empirical/epistemological critique a little more quickly and simply—don’t need the charts 
etc.—as I think the problem is pretty easily understood.  The same problem (in lesser 
degree) exists with a law passed yesterday… originalism only makes it worse by adding the 
fog of time and historiography.   
 



The second part, though, on the “misguided idea” is really, really fantastic in a couple of 
ways.  First, it illustrates the rule of law problem (law hidden in historical culture) really 
well.  Your use of the Elders is fantastic in this regard.  Second, it illustrates the 
fundamental differences and tension between “originalism” and “textualism”—in fact, they 
may be directly at odds in many cases—in a very persuasive way.   Your use of Scalia on 
statutory construction is great for that purpose.  Finally, I really like the “speaker’s 
meaning” critique and the relevant chart.  In my view, this is the most basic and profound 
flaw in Whittington/Solum’s account, and you expose it very well.  They really just have a 
misguided idea about how language gets meaning. 
 
Chapter 4: New Originalism: 
 
This chapter does a great job demonstrating that, despite the efforts at reform, the N.O. 
have held on to some of the same flawed premises that doom framer’s intent.   The focus 
again on “authorial intent” really exposes the meaning problem again.  (I have tried to make 
the same “private language” point myself, btw—Constructing the Constitutional Canon, 27 
Const. Comment 9 fn.2 (2010), largely without response). 
 
Also, your thoughts on the problem of “bystander textualism” are very interesting.  I think 
this is really undertheorized in the New Originalism, and you do a good job pointing out 
charitable possibilities for how the account might work.    And I think you are exactly right 
that, in the end, it ends up being “speaker’s meaning” again, with all the concomitant 
problems. 
 
Chapter 5: Old Society: 
 
This chapter doesn’t do as much for me.  Doesn’t mean it’s not valuable or good, it just 
doesn’t excite me as much, and I tend to think it just rehashes, in greater detail, the basic 
epistemological objection to originalism—with a particular focus on why New Originalism 
is actually more vulnerable to that objection than the old brand.    The chart on social 
learning is somewhat interesting in a “factoids-of divergent-views” kind of way, but I’m not 
sure it really moves the theoretical ball that far forward.  And there’s a lot of 
terminology/jargon in here that might add to the overwhelming problem I mentioned 
above. 
 
 
Chapter 6: Fixation: 
 
This is really great stuff.  I have tried to attack this before, as you know, but not nearly as 
successfully as you have done here.  In particular, your account of language rigidity does a 
lot of good work here.   The idea of eliminating rival conceptions is a critical move, I think, 
in that it demonstrates that there CAN be relatively fixed meanings, but that they require 
special and specific kinds of usage.  And when those conditions don’t exist, language simply 
is not rigid, and therefore its meaning cannot be narrowly fixed.    And your critique of Jack 
Balkin is great here, too.  He is in some ways the most confused….  Like the Dworkin, too, 
and I learned a lot in that section, too.  Not sure the “unreasonable search” example is all 



that helpful, though.  I know what you’re trying to do, but it sort of smacks of “technicality” 
or “semantics” (as that phrase is derisively used). 
 
Chapter 7: Meaning: 
 
Another great chapter that does a number of good things.   The critique of “majority 
meaning” is spot on, an again illustrates many of the same objections you have already 
raised.    Your discussion of Pinker and family resemblance is also very illustrative, and 
again makes it clear that a constitution caneliminate rival meanings or draw “sharp 
boundaries”, but it must do so explicitly. 
 
Chapter 8: The Flexible Constitution: 
 
This, I take it, is sort of the central (titular, as it is) chapter.   To my reading, it brings 
together (quite well) most of the criticisms you have been making in the first seven 
chapters, though it does so in kind of Fregean way.  Your examples of sense shifting are, I 
think, great, and well demonstrate the problems you have already laid out.   And the “many 
ways to follow” I think you do a great job laying out the basic entailment of an ordinary 
language constitution. 
 
I’m not so sure about the interpretation-construction section.  The piece I mentioned 
before in Const. Commentary was part of a symposium on this so-called “distinction”, and 
Larry Solum has a good descriptive piece in there.  The basic idea is something like “we 
interpret what language could have meant, and when it is impossible to eliminate rival 
meanings, we must then construct appropriate legal rules moving forward”.   In other 
words, N.O. concedes that we are going to have to construct meanings, in many cases, that 
may not be historically determined.  I actually think this is right, generally, and my criticism 
is that it’s not really originalism, in that it undermines much the contribution/constraint 
that originalism seems to demand.  
 
The cooperative talking part makes a lot of sense to me, and I wish I’d thought of it .  It 
might actually be part of a ”new” school of the “constitutional dialogue” literature. 
 
Chapter 9: Polysemy: 
 
I found this chapter fascinating, as its something I knew very little about beforehand.  Your 
account of polysemy seems to offer one way to put limits on interpretive practices, and I 
agree that it is not a limit imposed by “originalism”—at least by the fixation or contribution 
theses.  I would say that Barnett and Solum, at least, recognize this—I think.  They would 
treat polysemy as a version of “ambiguity,” which we weed out in the “interpretation” 
phase, before moving on to “construct” appropriate legal rules.  In fact, when you get into 
the “assertability conditions” preview, your account is very similar to Barnett and Solum—
with the major distinction being, of course, that you don’t think historical understandings 
place severe constraints on the “construction” phase.  (In truth, I’m not sure that they even 
believe in this constraint anymore—which is all the more to my confusion about what they 
mean by originalism.)  I do question whether there’s a whole lot of practical utility to the 



polysemy limitation, though, as this doesn’t seem to be the kind of confusion or problem 
that arises very often. 
 
Chapter 10: Cultural Construction: 
 
This is an interesting chapter.  It seems (to me at least) to be sort of a sequel to the “old 
society” chapter that finishes up Part One.  And I read it, at least, as demonstrating why the 
“old society” view simply can’t do any real work in interpretation.  Again, I’m not sure the 
chart/tables here add enough to justify the potential distraction. 
 
The last point on cultural development is very important, however.  I agree with your take, 
and, in fact, it forms something like the basis of my own view of the actual limits on 
interpretive practice.  Those limits are, in my view, imposed by practical interpretive 
norms, which, as you point out, evolve with cultural, academic, professional (etc) changes.  
Great point, which I might even emphasize more. 
 
Chapter 11: What Originalism Is: 
 
I agree with almost everything you say in this chapter, and I particularly agree with your 
conclusion that originalism is a kind of “ideology.”  In fact, I made this a central part of a 
short essay I wrote for Mark Tushnet’s recent “constitutional schmooze,” and I may do 
more with it in the future—again, of course, with proper attribution.  I think this is a really 
important part of the overall challenge to originalism.   There’s a need to show—in fairly 
simple terms—why originalism is every bit as “activist” an interpretive approach as is 
“living constitutionalism”—and I think this approach has the potential to do that.  So don’t 
be surprised if I’m citing you on this a fair amount in the future. 
 
 
 
 
Chapter 12: Connoisseur Judgment: 
 
As I said in my opening “global” thoughts, I think your view on this is closer to Bobbitt’s 
than you might realize.  And I think you are both essentially right, though I think I may 
agree with you more than he.  The important distinction between your accounts, as I see it, 
is that Bobbitt’s view seems to have more of a “natural aristocracy” quality to it—that is, in 
his view connoisseurs are more born than made.  I take it that you agree that some people 
are naturally better at this stuff than others, but I think you put more stock in the idea that 
people can be successfully acculturated into the judicial art form.  What for Bobbitt is 
“conscience,” which implies something innate, is for you more like an “educated craft.”  I 
think your account is better in this regard. 
 
One quick note:  I got a little confused at points (and I was reading the older draft) about 
what the “art” actually is in your account.  Is it the constitution itself?  Or the 
interpretation?  I would think it is the latter, but at times you seem to call this “art 
criticism,” which seems to suggest that they art is the text itself.  This may be part and 



parcel of using the Wittgenstein aesthetics/connoisseur analogy, in that the “connoisseur” 
seems to be one who judges or appreciates someone else’s art.  Maybe, in fact, that’s what 
you mean to say.  But I think it makes more sense to think of the interpretation itself as the 
art form, and the connoisseur is actually more of an artist than a critic. 
 
Appendices: 
 
I am not quite sure what to make of or say about the appendices.  
 
I really like the Wittgensteinian investigation, but I think it might be better as a stand alone 
kind of piece than as an appendix to this book.  Might be something you could submit to 
one of the peer-reviewed journals, or even publish as a short treatise. 
 
The “Three Levels” piece, on the other hand, does not stand alone as well, and I think you 
should leave it in the book in some way.  The appendix approach seems a little bit 
awkward, but I can ‘t think of a better way at present. 
 
And I think you’re right, in general, to have cut out the remarks you did.  As I said, it is 
already a bit overwhelming as is, and I think streamlining is important. 
 
 
 
Overall, I really liked the book.  You seem to hold many of the same views that I do about 
the Constitution, only you present them in clearer and more philosophically rigorous ways.  
Congratulations!! And, again, you will undoubtedly see your own influence in my future 
theoretical work!! 
 


