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Overall comments: 

 

I want to begin by telling you how much I enjoyed the book.  This was a pleasure to read and a 

welcome addition to the literature on originalism, Wittgenstein, and the philosophy of law.  I 

thought I’d start with some general comments and then give more specific 

comments/critiques/suggestions about each chapter.  In any event, I think this is a great book and 

one needed in our field. 

 

Your work is innovative.  Much of the literature that revolves around the philosophy of law (and 

I use that term very broadly) could be described as lazy.  This book reminds me of the work of 

Robert George (sans the politics) and that is compliment indeed in regards to thoroughness. 

 

You do many things quite well but one of them that stands out the most is your critique of new 

originalism.  I know our field seems to revere the work of Whittington but your critique is 

poignant, clear, and more persuasive than any I’ve come across.   

 

In connection to Wittgenstein, you place yourself among relatively few, including Brigham, who 

seem to not simply comprehend Wittgenstein but can explain it masterfully.  Again, this is rare, 

incredibly hard to do, and often bumbled, and you do it wonderfully. 

 

Your examples and charts only add to the work and are QUITE helpful.   

 

Your writing is clear and has a nice flow to it. 

 

Re: intricacy/density: I am not sure if this is avoidable but it does appear as if much of this work 

is simply too dense for a general audience.  Now, of course, this book may not be marketed for 

the layperson but it still seems as if you are trying to do too many things at times.  I dare to 

oversimplify but can you more clearly state the purpose of the book?  That is, precisely why is 

this important?  I suspect that you can then flush out some (and I will get specific later) areas that 

might simply be too complex.  This might make your book more structured and thus, clearer to 

some laypeople.   

 

Re: legalistic terms: I am not sure they all work.  In some ways they do help simplify your work 

as you move forward but they also seem to be glossed over a bit.  That is, what is your overall 

intent in introducing these terms?   

 

 Re: differentiating parts one and two: if you want to separate them as you have, give a bit more 

detail as to how part two will relate to one and in what capacity?  That move is a bit jumpy. 

 

 

 

Chapter 1: 



Brigham would be happy.  This is a great chapter and wonderful start to the manuscript.  The 

“law as connoisseur judgment” discussion is quite interesting.  In many ways, you have 

simultaneously worked through two of Brigham’s grand themes: Wittgenstein and Constitutive 

Theory.  Now, the former is very well done and clear while the latter is much more subtle.  

Regardless, you have an innovative chapter here which introduces the book’s themes nicely.   

 

Is that all you want to say on Bobbit and Patterson?  Bold new understanding?  Do you want to 

talk more about the artistic aspect of judging?  Brigham would term this more about the 

“performance of law.”   

 

Again, very bold beginning – you confront many scholars including Balkin and do it well. 

 

Chapter 2: 

Great outline of things to come but shouldn’t it be Framer’s Intent?  Anyway, this chapter is 

strong but the section on why beliefs matter needs much more exploration.  I wonder if classic 

political science literature belongs here.  What about legal culture scholarship?  Even Lipset 

might add to this chapter. 

 

The charts are very helpful.  I do wonder if there are too many, though. 

 

Chapter 3: 

One of your best chapters.  Your critique of originalism here is sharp.  May be the best out there.  

It does seem like you’re repeating yourself at times and/or maybe it is just taking you a while to 

get to your argument. 

 

This juxtaposition of originalism and textualism is superb.   The manner in which you present 

this as a flaw with Whittington and Solum is flawless.  Great stuff. 

 

Chapter 4: 

I really enjoyed the bystander textualism discussion but still think it needs to be explicated more.  

What contemporary literature attempts to tackle this issue?  Any? 

 

Chapter 5: 

I enjoyed this chapter but see it as almost an addendum more.  It helps and is valuable but much 

of this is material you’ve already covered.  It also seems like chapter one has addressed this.  

Although you do begin by explaining what you will cover later, this chapter really seems 

redundant at times. 

 

Chapter 6: 

Good chapter but I have some concerns.  Taking on Dworkin, as we know, means you have all of 

your philosophy of law ducks lined up in a row.  I wonder if you’ve done all of that here.  Some 

things I think need more exploration: Dworkin on morality and values – things we hold “dear” 

according to him.  What about positive and negative liberty, at least in more specific detail?  

Dworkin’s right answer thesis needs more addressing in this chapter as well. 

Chapter 7: 



Nothing but good things to say here.  Your discussion of Pinker and the examples you provide 

are very helpful.  Great chapter. 

 

Chapter 8: 

This one shines.  This is your new school of constitutional thought, right?  Market it as such.  

Also, do you want more about things like the plain meaning rule here?  That is, are we 

interpreting what we want – almost in a legal realism way – or are there actual right answers 

here?  This gets back to Dworkin and what is normative. 

 

Chapter 9: 

This was a tough chapter for me to follow – then again, I don’t know much about polysemy.  

You might want to defer to other reviewers who are more versed in that subject.  Sorry. 

 

Chapter 10: 

Great chapter.  Your cultural development portion is outstanding.  You could even go back to 

add the work of Sir Edward Tylor or V. Gordon Childe.  I also think Ronald Daus might really 

add to this chapter as his work on ethics relates so closely to interpretation. 

 

Chapter 11: 

Perfect.  Don’t change a thing.  Is this the chapter Tushnet loved? 

 

Chapter 12: 

Nice link back to Wittgenstein.  This is a strong finish but at times, it does seem redundant again.  

Sometimes I read this and wondered if there were a few books in this manuscript. 

  

Overall:  

Great manuscript.  Methodology is strong, writing is clear, and the philosophy of law analysis is 

rigorous.  A pleasure to read. 


